
414 

45 CFR Ch. XVI (10–1–13 Edition) § 1606.8 

the proposed corrective action, which 
must include an implementation plan 
and timeline; 

(2) If the Corporation approves the 
draft compliance agreement, including 
any modifications suggested by the re-
cipient or the Corporation, then it 
shall be memorialized in a final com-
pliance agreement signed by the Cor-
poration and the recipient, which shall 
stay these proceedings; 

(3) If the recipient completes the 
terms of the written compliance agree-
ment in a time and manner that is sat-
isfactory to the Corporation, then the 
Corporation shall withdraw the pre-
liminary determination; and 

(4) If the Corporation determines at 
any time that the recipient has not 
presented an acceptable draft compli-
ance agreement, or has not fulfilled 
any terms of the final compliance 
agreement, then the Corporation shall 
notify the recipient in writing. Within 
15 calendar days of that notice, the 
Corporation shall modify or affirm the 
preliminary determination as a draft 
final decision. The draft final decision 
shall summarize these attempts at res-
olution. The draft final decision need 
not engage in a detailed analysis of the 
failure to resolve the substantial non-
compliance. 

(b) A recipient may submit written 
materials in opposition to the prelimi-
nary determination, request an infor-
mal conference, or both, as follows: 

(1) For terminations or debarments, 
within 30 calendar days of receipt of 
the preliminary determination; or 

(2) For limited reductions in funding, 
within 10 business days of receipt of 
the preliminary determination. 

(c) Within 5 business days of receipt 
of a request for a conference, the Cor-
poration shall notify the recipient of 
the time and place the conference will 
be held. Some or all of the participants 
in the conference may attend via tele-
phone, unless the recipient requests an 
in-person meeting between the Cor-
poration and at least one representa-
tive of the recipient. If the recipient 
requests an in-person meeting, then 
other participants may attend via tele-
phone. Alternative means of participa-
tion other than the telephone are per-
missible at the sole discretion of the 
Corporation. 

(d) The informal conference shall be 
conducted by the Corporation em-
ployee who issued the preliminary de-
termination or any other Corporation 
employee with a seniority level equiva-
lent to the level of an office director or 
higher. 

(e) At the informal conference, the 
Corporation and the recipient shall 
both have an opportunity to state their 
case, seek to narrow the issues, explore 
the possibilities of settlement or com-
promise including implementation of 
corrective actions, and submit written 
materials. 

(f) If an informal conference is con-
ducted or written materials are sub-
mitted in opposition to the proposed 
determination by the recipient, or 
both, the Corporation shall consider 
any written materials and any oral 
presentation or written materials sub-
mitted by the recipient at an informal 
conference. Based on any of these ma-
terials or the informal conference, or 
both, the Corporation shall modify, 
withdraw, or affirm the preliminary de-
termination through a draft final deci-
sion in writing, which shall be provided 
to the recipient within the later of 15 
calendar days after the conclusion of 
the informal conference or after the re-
cipient of written materials in opposi-
tion to the proposed determination 
(when no informal conference is re-
quested). Except for decisions to with-
draw the preliminary determination, 
the draft final decision shall include a 
summary of the issues raised in the in-
formal conference and presented in any 
written materials. The draft final deci-
sion need not engage in a detailed anal-
ysis of all issues raised. 

(g) If the recipient does not request 
further process, as provided for in this 
part, then, after the relevant time lim-
its have expired, the Corporation shall 
notify the recipient that no further ap-
peal or review will be available under 
this part and may proceed to issue the 
final decision. 

§ 1606.8 Hearing for a termination or 
debarment. 

(a) For terminations or debarments 
only, the recipient may make a written 
request for a hearing within the later 
of: 30 calendar days of its receipt of the 
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preliminary determination, or 15 cal-
endar days of receipt of the draft final 
decision issued under § 1606.7 of this 
part, as the case may be. 

(b) Within 10 business days after re-
ceipt of a request for a hearing, the 
Corporation shall notify the recipient 
in writing of the date, time, and place 
of the hearing and the names of the 
hearing officer and of the attorney who 
will represent the Corporation. The 
time, date, and location of the hearing 
may be changed upon agreement of the 
Corporation and the recipient. 

(c) A hearing officer shall be ap-
pointed by the President or designee 
and may be an employee of the Cor-
poration. The hearing officer shall not 
have been involved in the current ter-
mination or debarment action, and the 
President or designee shall determine 
that the person is qualified to preside 
over the hearing as an impartial deci-
sion maker. An impartial decision 
maker is a person who has not formed 
a prejudgment on the case and does not 
have a pecuniary interest or personal 
bias in the outcome of the proceeding. 

(d) The hearing shall be scheduled to 
commence at the earliest appropriate 
date, ordinarily not later than 30 cal-
endar days after the Corporation re-
ceives the notice required by paragraph 
(b) of this section. 

(e) The hearing officer shall preside 
over and conduct a full and fair hear-
ing, avoid delay, maintain order, and 
insure that a record sufficient for full 
disclosure of the facts and issues is 
maintained. 

(f) The hearing shall be open to the 
public unless, for good cause and the 
interests of justice, the hearing officer 
determines otherwise. 

(g) The Corporation and the recipient 
shall be entitled to be represented by 
counsel or by another person. 

(h) At the hearing, the Corporation 
and the recipient each may present its 
case by oral or documentary evidence, 
conduct examination and cross-exam-
ination of witnesses, examine any doc-
uments submitted, and submit rebuttal 
evidence. 

(i) The hearing officer shall not be 
bound by the technical rules of evi-
dence and may make any procedural or 
evidentiary ruling that may help to in-
sure full disclosure of the facts, to 

maintain order, or to avoid delay. Ir-
relevant, immaterial, repetitious or 
unduly prejudicial matter may be ex-
cluded. 

(j) Official notice may be taken of 
published policies, rules, regulations, 
guidelines, and instructions of the Cor-
poration, of any matter of which judi-
cial notice may be taken in a Federal 
court, or of any other matter whose ex-
istence, authenticity, or accuracy is 
not open to serious question. 

(k) A stenographic or electronic 
record shall be made in a manner de-
termined by the hearing officer, and a 
copy shall be made available to the re-
cipient at no cost. 

(l) The Corporation shall have the 
initial burden to show grounds for a 
termination or debarment. The burden 
of persuasion shall then shift to the re-
cipient to show by a preponderance of 
evidence on the record that its funds 
should not be terminated or that it 
should not be debarred. 

§ 1606.9 Recommended decision for a 
termination or debarment. 

(a) For termination or debarment 
hearings under § 1606.8 of this part, 
within 20 calendar days after the con-
clusion of the hearing, the hearing offi-
cer shall issue a written recommended 
decision to the recipient and the Cor-
poration, which may: 

(1) Terminate financial assistance to 
the recipient commencing as of a spe-
cific date; 

(2) Impose a limited reduction of 
funding commencing as of a specific 
date; 

(3) Continue the recipient’s current 
level of financial assistance under the 
grant or contract, subject to any modi-
fication or condition that may be 
deemed necessary on the basis of infor-
mation adduced at the hearing; or 

(4) Debar the recipient from receiving 
an additional award of financial assist-
ance from the Corporation. 

(b) The recommended decision shall 
contain findings of the significant and 
relevant facts and shall state the rea-
sons for the decision. Findings of fact 
shall be based solely on the record of, 
and the evidence adduced at the hear-
ing or on matters of which official no-
tice was taken. 
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